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Dear Ms. Dortch: 

On January 8, 2003, Dave Baker, Vice President, EarthLink, and the undersigned met 
with Commissioner Kevin Martin, Daniel Gonzalez (Senior Legal Advisor to Commissioner 
Marlin), Catherine Bohigian (Lcgal Advisor to Commissioner Marlin), and Emily Willeford 
(Special Assistant to Commissioner Martin). During the meeting, EarthLink described its ISP 
business, including its high-speed lntemet services, and reiterated several points that i t  made in 
previously tiled comments, I-eply comments, and exparte presentations in Ihe above-referenced 
dockets. 

EarthLink stated that Title I1 of the Communications Act requires that Cornpuler IIrules 
apply to ILEC-provisioned wholesale DSL. Within this framework, some deregulation may be 
appropriate once market conditions show a greater degree of competitive alternatives for 
wholesale broadband access for ISPs. Noting the Commission’s desire to eliminate uncertainty 
and instability, EarthLink stated that in its view, Title I regulation of incumbent LEC- 
provisioned wholesale DSL would create much greater legal uncertainty and business risk than 
would continued Title I1 jurisdiction over DSL services. EarthLink noted that Title I1 still allows 
for appropriate deregulation, as the Commission did in i t s  December 31” Order in CC Docket 
No. 01 -337. Further, continued Title 11 regulation ofincumbent LEC DSL does not entail 
TELRlC prjcing for the incumbents, and there is no established causal relationship between 
cuncnt regulation and the incumbent LEC market share vis-a-vis cable operators. 

While deregulation of ye{-unbuilt “new wires” of incumbent LECs may be appropriate, 
currenl incumbent LEC-provisioned wholesale DSL operates on “old wires”, i.e., existing 
jnfraslrucrure which has been paid for by ratepayers and extensively depreciated by incumbent 
LECs o\’er the years. EanhLink further argued that as DSL is generally the only broadband input 
a\,ailable I O  ISPs, ILECs should be viewed as continued dominant providers of DSL, as opposed 
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10 non-dominant providers of broadband gcnerally. Impediments to cross-platform migration for 
consumers, such as high CPE costs and early termination fees, further warrant treatment of the 
ILECs as dominant providers in the market for wholesale DSL. 

EarthLink also exprcssed its support for the contiiiuation of  line sharing as a W. 
EarthLink purchases DSL loops from Covad as well as from incumbent LECs. Covad provides a 
competitive wholesale DSL alternative for EarthLink and other ISPs offering high-speed Internet 
access. Eliminating line-sharing would hinder Covad’s ability to offer this competitive service, 
ultimately further consolidating the high-speed Internet access market to just the two facilities- 
based providers. Requiring CLECs to purchase the entire loop, and offer both voice and DSL, 
would not promote competitive alternative DSL. Moreover, a decision that forces CLECs to 
ncsoliate a line sharing arrangement with incumbent LECs not based on TELRIC pricing would 
lead to discrimination and price squeeze of CLEC DSL providers. 

Pursuant to Section 1.1206(b)(2) of the Commission’s Rules, fourteen copies of this 
Notice are being provided to you for inclusion jn the public record in the above-captioned 
proceedings. Should you have any questions, please contact me. 

Sincerelv, 

Mark &p?iL . O’Connor 

Counsel for EarthLink, Inc 

CC: Commissioner Kevin Manin 
Daniel Gonzalez 
Catherine Bohigian 
Emily Willeford 


